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(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty
rates and terms established in this sub-
part, the rates and terms of any license
agreements entered into by Copyright
Owners and digital audio services shall
apply in lieu of the rates and terms of
this subpart to transmissions within
the scope of such agreements.

§380.21 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

ATH or Aggregate Tuning Hours means
the total hours of programming that a
Noncommercial Educational Webcaster
has transmitted during the relevant pe-
riod to all listeners within the United
States over all channels and stations
that provide audio programming con-
sisting, in whole or in part, of Eligible
Transmissions, including from any
archived programs, less the actual run-
ning time of any sound recordings for
which the Noncommercial Educational
Webcaster has obtained direct licenses
apart from 17 U.S.C. 114(d)(2) or which
do not require a license under United
States copyright law. By way of exam-
ple, if a Noncommercial Educational
Webcaster transmitted one hour of pro-
gramming to 10 simultaneous listeners,
the Noncommercial Educational
Webcaster’s Aggregate Tuning Hours
would equal 10. If three minutes of that
hour consisted of transmission of a di-
rectly licensed recording, the Non-
commercial Educational Webcaster’s
Aggregate Tuning Hours would equal 9
hours and 30 minutes. As an additional
example, if one listener listened to a
Noncommercial Educational Webcaster
for 10 hours (and none of the recordings
transmitted during that time was di-
rectly licensed), the Noncommercial
Educational Webcaster’s Aggregate
Tuning Hours would equal 10.

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty
Judges. For the 2011-2015 license pe-
riod, the Collective is SoundExchange,
Inc.

Copyright Owners are sound recording
copyright owners who are entitled to
royalty payments made under this sub-
part pursuant to the statutory licenses
under 17 U.S.C. 112(e) and 114(f).
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Eligible Transmission means an eligi-
ble nonsubscription transmission made
by a Noncommercial Educational
Webcaster over the Internet.

Ephemeral Recording is a phonorecord
created for the purpose of facilitating
an Eligible Transmission of a public
performance of a sound recording under
a statutory license in accordance with
17 U.S.C. 114(f), and subject to the limi-
tations specified in 17 U.S.C. 112(e).

Noncommercial Educational Webcaster
means Noncommercial Webcaster (as
defined in 17 U.S.C. 114(f)(6)(E)(i)) that:

(1) Has obtained a compulsory license
under 17 U.S.C. 112(e) and 114 and the
implementing regulations therefor to
make Eligible Transmissions and re-
lated ephemeral recordings;

(2) Complies with all applicable pro-
visions of Sections 112(e) and 114 and
applicable regulations;

(3) Is directly operated by, or is affili-
ated with and officially sanctioned by,
and the digital audio transmission op-
erations of which are staffed substan-
tially by students enrolled at, a domes-
tically accredited primary or sec-
ondary school, college, university or
other post-secondary degree-granting
educational institution; and

(4) Is not a ‘‘public broadcasting enti-
ty”’ (as defined in 17 U.S.C. 118(g))
qualified to receive funding from the
Corporation for Public Broadcasting
pursuant to the criteria set forth in 47
U.S.C. 396.

Performance is each instance in which
any portion of a sound recording is
publicly performed to a listener by
means of a digital audio transmission
(e.g., the delivery of any portion of a
single track from a compact disc to one
listener) but excluding the following:

(1) A performance of a sound record-
ing that does not require a license (e.g.,
a sound recording that is not copy-
righted);

(2) A performance of a sound record-
ing for which the Noncommercial Edu-
cational Webcaster has previously ob-
tained a license from the Copyright
Owner of such sound recording; and

(3) An incidental performance that
both:

(i) Makes no more than incidental
use of sound recordings, including, but
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not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances
during news, talk and sports program-
ming, brief background performances
during disk jockey announcements,
brief performances during commercials
of sixty seconds or less in duration, or
brief performances during sporting or
other public events; and

(ii) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound re-
cording of more than thirty seconds (as
in the case of a sound recording used as
a theme song).

Performers means the independent ad-
ministrators identified in 17 U.S.C.
114(g2)(2)(B) and (C) and the parties
identified in 17 U.S.C. 114(g)(2)(D).

Qualified Auditor is a Certified Public
Accountant.

§380.22 Royalty fees for the public
performance of sound recordings
and for ephemeral recordings.

(a) Minimum fee. Each Noncommer-
cial Educational Webcaster shall pay
an annual, nonrefundable minimum fee
of $500 (the ‘“Minimum Fee’’) for each
of its individual channels, including
each of its individual side channels,
and each of its individual stations,
through which (in each case) it makes
Eligible Transmissions, for each cal-
endar year it makes Eligible Trans-
missions subject to this subpart. For
clarity, each individual stream (e.g.,
HD radio side channels, different sta-
tions owned by a single licensee) will
be treated separately and be subject to
a separate minimum. In addition, a
Noncommercial Educational Webcaster
electing the reporting waiver described
in §380.23(g)(1), shall pay a $100 annual
fee (the ‘“Proxy Fee’’) to the Collective.

(b) Additional usage fees. If, in any
month, a Noncommercial Educational
Webcaster makes total transmissions
in excess of 159,140 Aggregate Tuning
Hours on any individual channel or sta-
tion, the Noncommercial Educational
Webcaster shall pay additional usage
fees (‘“Usage Fees””) for the Eligible
Transmissions it makes on that chan-
nel or station after exceeding 159,140
total ATH at the following per-per-
formance rates:

§380.23

(1) 2011: $0.0017;

(2) 2012: $0.0020;

(3) 2013: $0.0022;

(4) 2014: $0.0023;

(5) 2015: $0.0025.

(6) For a Noncommercial Educational
Webcaster unable to calculate actual
total performances and not required to
report ATH or actual total perform-
ances under §380.23(g)(3), the Non-
commercial Educational Webcaster
may pay its Usage Fees on an ATH
basis, provided that the Noncommer-
cial Educational Webcaster shall pay
its Usage Fees at the per-performance
rates provided in paragraphs (b)(1)
through (5) of this section based on the
assumption that the number of sound
recordings performed is 12 per hour.
The Collective may distribute royalties
paid on the basis of ATH hereunder in
accordance with its generally applica-
ble methodology for distributing royal-
ties paid on such basis. In addition, and
for the avoidance of doubt, a Non-
commercial Educational Webcaster of-
fering more than one channel or sta-
tion shall pay Usage Fees on a per-
channel or -station basis.

(c) Ephemeral royalty. The royalty
payable under 17 U.S.C. 112(e) for any
ephemeral reproductions made by a
Noncommercial Educational Webcaster
and covered by this subpart is deemed
to be included within the royalty pay-
ments set forth in paragraphs (a) and
(b)(1) through (5) of this section and to
equal the percentage of such royalty
payments determined by the Copyright
Royalty Judges for other webcasting in
§380.3.

§380.23 Terms for making payment of
royalty fees and statements of ac-

count.
(a) Payment to the Collective. A Non-
commercial Educational Webcaster

shall make the royalty payments due
under §380.22 to the Collective.

(b) Designation of the Collective. (1)
Until such time as a new designation is
made, SoundExchange, Inc., is des-
ignated as the Collective to receive
statements of account and royalty pay-
ments from Noncommercial Edu-
cational Webcasters due under §380.22
and to distribute such royalty pay-
ments to each Copyright Owner and
Performer, or their designated agents,
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